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Methane atin 


Tae question is whetaer tae defendant was deprived 


of nis constitutional rizat to ber preseated at tne trial 
by counsel of sis own choosing wen, after several contia- 
uances zraated for valid lezal reasons, during waien defeadaat 
was represented by court-a>>o0inted attorneys, the case was 
called before the assizament judze, at wnich time there 
appeared aot only tae defendant and tae court-appoiated 
attorney, but also an attorney wnom the defendaat desired 
to retain ts represent him, but wno refused to accept the 
retainer or to appear for defendant unless tre court zraated 
a two-day continuance, and whea the court refused to zrant 
such continuance but compelled the defendant to 30 to trial 
reoreseated by the court-appoiated counsel wien deferiaat 


d xepudiated. | 
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Surisdictioaal Statement 
Statement of the Case 


Articles 2f tae Constitution of tre United 
States involved 


Statutes involved 
Statement of Foints 
Sammary of Arzunent 


Arzuneat 


Snandler v. Fretaz 343 JS 3 (1754) &, 23, 13,14 
Sveritt v. Jaited States 251 F 2d 422 (Sta ci x 1359)13, 14 


Zlassex v. Jaited States 315 JS £1242) x Bn 
3riffitn v. United States 172 F ee {Ct Clus 2 
Joaason v. Jaited States 71 Ad do 499, 113 F2d 1333) (13 nit B 
Joaason v. Zerbst 324 33 453 (1933) 3 

*KLee v. United States 25 U3 A> 35 272, 235.7 2d 217 (1255)8,2 
19, ll, 12, 13, 18 

In ze Vandell 32 F 2d 339 (2d Ciz 12734) 

Vaye v. Fescor 152 F 2d 341 (3th Cir 1747) 13, 16 

Powell v. Alabama 227 JS 45 (1332) 3 

*Releford v. United States 233 F 2d 273 (3ta Cir 1251)3, 2,13, 14 


3eott v. District of Columbia 7? = Ce (Mua ADD | e, 
30.15 


2 


Pase 


Saapiro v. United States 37 FS 295 (ct clas 1347. 13,14 


Smita v. Jaited States 53 Ao> 25 53, 25. Fed 25> (1323) 3,2,13 
Sacll v. Jaited States 174 F 24 539 (Lota Sir 1742) 3,3 
Tolbert v. Jaited States 55 A 2d 21 (Mua App 96 1247 

Jnited States v. Berzano 154 7 2d 31 (3rd Sir 1543) ¢,2?,13,14 


“Allis v. Suater 155 F 2d 721 (10ta Sir 1342), cert 3 
der 334 JS 345 (1943) 


*Sases 2r authorities chicfly relied upon are marked by 


asterisks. 


dnc Indietaest filed July 19, 1251, ehazzed 


avpellant with violations of net of February 23, 1235, ¢. 

37, 42 Stat 1143, 3C Cede, L261 Za See. 22-794 (Jn 1). Suzsacat 
sf eonvietion was cntexed Maren 15, . 1252. (32.23). Yotiec 2£ 
arpeal to this Court wes filed VWarea 25, 1952 (Sa 23). Tais 
Sourt allowed an appeal in Forma Fautoris uncer uct of Jaac 

25, 1242, ¢. 645, 52 Stat 354, as amended, USC., Title 23, 

3ee. 1215, and has juvisdictioa yader let of Junc 25, 124, 


© 243, 32 Stat 32>, Usc.., Title 20, See. 1271. 


Tae record shows inter alia that in Criminal Action 


Yo, 5525-31 in the United States District Court for tne 
District of Columbia entitled “Jnited States of America 
vs. Jilbar Milton Cleveland.’ an indictment was Aanded down 
by the 3zand Jury on July 19, 1251, caarrias a>pellant aere- 
ia wit: bribery under Sectica 7% of Title 22 of tne Jistrict 
>f Columbia Code (34 1); that 902 arvaiganeat o2 July 4, 
1251, anzellant sleaded ast suilty to tue cnarge asaiast ain 
(3a 1); that a trial was had o2 February 5 and 7, 1752, be- 
fore Judze idward A. Tam and a jury, resulting in a verdict 
of suilty; taat on March 1S, 1732, appellant was senteaced 
ae to taree years (JA 23); and that oa Mareh 25, 
1252, a Jotice of Anrecal to this Court was filed by the 
appellant (JA 23). 

Tne reesrd aiss sasvs that on February 5, 1352, before 
tne trial was had before Judye Tamm, tue case nad been called 
before Caief Judze Matthey 7. iicsuire, at waica tine apcellant 
appeared in Court ‘vith 2. Xenneth Senroeder, Jz., Isq., wao 
nad been anvointed by tne Court oa Januazz7 2, 1252, to repre- 
sent antvellant at the trial. At the same time DJeLoaz Aarcis, 
Isqz., was vxeseat ia court and indicated to tae court tuat 
ar>ellant desired => retain said JeLonz Sarris, =sq. as his 
attcrney to 


Zarris, Isq. would not accept tae retainer and would not eatcr 
2. 


an aprearance in tine case unless a continuance of two days 
were granted to cnable ain to crepare for trial. Chief Judze 
Me3uire denied the az>lication for a coatiauance aad sent the 
case to Judze Tamm for trial (JA 3-5). 

Tae xeeord sho-vs furtacr trat at tne commencenent of the 
trial before Judze Tama a benca conference was ield at ‘waiea 


lic. Gearoeder stated that, ia view of wnat nad occurred before 


Saicf Judge ejuire aad of the fact that aopellaat did aot 


want Mz. Searseder to revreseat ain but did want iff. carris 


to serresent him, he, Mr. Searoedex, felt uc csuld aot vive 
ansellant the most effectiv=s assistance possible as esunscl 
(JA G7). Tae case was tacn tricd before Jads= Tamm and a jury 
with ii. Sehroeder re-cesentins tac apoellant as nis attoracy. 
Tae colloquy waien took ~lece on February 5, 1752, be- 
tweea Caie€ Judze iicsuire and Mr. darris (JA 3-5), aad the 
bonen conference had wnea Me. Senroedex's vosition in tae case 
was discussed wit: Judzc Tamm (JA 3-7) are of special sertin- 


enee to this acpeal. 


°F TSS CLISTITITI LY 22 Vas. JIITE: 
TLV: 


Io nexrson * * * shall be coacclled in any 
Criminal Zase to be a witness azainst Ain- 
self, nox be denrived of life, liberty, oz 


sroperty, without duc crocess sf law * * *, 


3. 


"In all erininal : 2 oas, tac accuse? suall 
enjoy tre rigat : z ac assistance of 
esunssl for ais 


wet of February 25, 1235, ¢. 57, 43 Stat 1143, District sf 


Columbia Codec, 1251 34, 3ce. 22-794, in pertinent part reads 


as follows: 


Waoszever corruptly, directly or indirectly, gives 
any money * * * to any * * * caployee oF otner person 
actins in any capacity for tae District of Columbia, 
or any azeacy, tacreof, * * * wita intent to influ- 
ence nis action on any matter waicen is then ponding, 
ot may bg lay come oz be brought before nim ia ais 
2fficial cazacity, or to cause nin to cxecutc an7 of 
the sowers in him vested, ox to perform any dutics of 
him required, with partiality or favor, or cthnexvzise 
than is required by law, ** * snall be deemed guilty 
of bribery and uson csnviction thereof shall be zua- 
isaed by imocisonment for a term not less than six 
montas nor more than five years. * * * 


STAT Us IT oF POLS 
1. Acnellaat's vigat to aave tas assistance of 
counsel for nis defense vas violated wacn the assiznaeat 
Sudze in tae District couzt xefused to 3rant azjellaat 4 
two-day ecoatiauanceto enable the counsel sf his ensice ts 
erevaze fox trial aad waca ne commelled appellant to 32 to 


trial roeorsseated by esunsel anpoiated by tac court. 


Tac avvellant aas raised tue followias addi- 


sional soiats waien appellant's attoracy desires to subzit 


to the court. 

2. Apoellaat's right to be iaformed sf tae nature 
and cause of the aceusatiou azainst Ain vas violated waen ac 
was 2ot bosked oi or iaforned of the caarge of bribery until 
tae day followiaz the arrest. A questica was raised by cross- 
examination of tuc slices officers by tac appellant's attoracy 
i2 tae court below as to vnetucr apzellant was iaformed as <9 
the eharze of briber7 on Juac 4, 1°51, the date 3f the arrest, 
or the followiaz day (Tr 14, 15, 13). 

36 ¢ 2 rigats wore violated when Ac was rc- 
quired to make a statement wita reference to onezating ana auto- 
mobile with a revoxed sermit without first being advisse ac 
could renain silent. a June 4, 12°51, eppellant was acld for 

5. 


onezatins aa automsbile wit a revoked District of Columbia 


driver's pernit aad for briber;. Tac trial in tus ecurt be- 


lsy vas on the bribezy cnarz< saly. 

4, appelleat vas prejudiced by tac admissioa iato 
avideaee of testiaony as ts his vxicr eriniaal sccord (Tz 
23). Tac srosecutczr on cross-2xamination asked acvsllaat 
ae was the samc serson wis aad been chazged in 1247 with 
assault ith a dangerous voatoa, in 1751 wita tazcat and ia 
1:52 iti assault, and uzon beias informed by tic trial court 
taat the questions were imersper asked aszollant if ac was tac 
Same 22rse2 waa in 1247 aad been convicted of assault wits a 
dantersus wearon, in 1°51 of tarcat, and ia 1252 sf assault. 
Avpellaat's aiswor t2 cach of > questions ves ia tac affira- 
ativz. Acrareatly in cach of these instaznecs in waien tac 
Assistant Jaited States Attozacy referzed to a crime wits 
waien avpellant was charzed, tic chatze vas followed by a 
viction. 

De f ai sf tne jury vas contrary to thc 
woizat of tac evidence. 

$. Tac evidenes did aot zrove appellant's suilt 


beyond a rtascnabie doubt. 


SUMMARY oF ARSUMSNT 
| 


ips Appellant's request for a two-day continuance 


to enable the attorney of nis choics: to appear in tas case 


andto nxepare for trial wes a rsasonable one unde> the facts 
of this caso, and tac assignment judsc's actica in deayiaz 

the continuance, and in compellins asocllant ts 39 to vial 
Yepreseated not by counsel of nis orm croice but by a court- 


apzoLlated attorney waom avsellant did uot want ts represent 


‘im, xesulted in the denial to appellant of tus cffective 
| 


assistance of counsel, in violation of the Sixth Amendment to 


the Constitution of the United Statcs. 


PoENz 


Ti5 APPSLLAN? (3 DIFAIVS 
ene TTI AL aisst To 3 2SFoS- 
SITs Li - cate TRIAL BZ SoU 
; oss 


- 3inth cmondmenat to tac Constitutica of tae 
Jaited States, inter alie, scads: “In ell exriainal prosccu- 
tiozs, tac accuscd suall caj27 the right ®# * * to cave tae 


assistance >£ Counsel fcr nis defences.” 


Tais tight of a defcadant in e@ eximinal actisa 


to néve tac assistanes of ccunsel nzlies to tac fcderel 


ecurts, (J.S, Constitution, Sta amendment; Jonason v. Zozbst 
394 US 450 at sase 463 (1732); Lec v. United States 23 US 
vp DC 272, 235 Fed 2d 21- (1258); cleford v. United States 
© Fed 246 225 (3ta Cir 1251)), and sas beon constzucd to in- 
clude tac right of tic defendant to save counsel of his sm 
casosinz. Cnandlez v. Fretas 340 US 3 £1554); 3lasscr v. 
Jnited States 315 US 5) (1742); Lec v. United States, susra; 
Joanson v. United States 71 ane DC 407, 119 Fed 22 532 (1249); 
Sanita v. United 3tatcs 53 isp DC 53, 235 Fed 25> (1723); 
zeleford v. United States, supra; Sncll v. United States 174 
F 2a 539 (19th Cis 1242); United Statcs v. Berzamo 154 F 2d 
31 (3rd Cir 1245). Tais rignt is act morcly formal, but sub- 
stantial, (Joanson v. Jnitcd States, Supra; Snell v. United 


A 


Statcs, su>vra; Villis v. unter 135 Ped 2d 721 (LOtH Siz 


as 


1942), cert den 334 3S 240(1242); Scott v. District of 


Solumbia 22 2. 24 541 (itaa An> DS 1753)), aad it Aas been neld 
that tho denial of the accuszd's rizat ts Aave the assistaxcc 
of counsel of nis owa choosinz constitutcs not only a violation 
of the Sixth cmendnent; (Shaadle= v. Fretag, supra; slassor v. 

States, susza; Lee v. Jaited States, supra; Jonson v. 

States, susva; Smita v. Uaited ctates, supte; Releford 
v. United States, supca; Snacll v. Jnited States, supra; Jnited 
Statcs v. Borzans, susva), but a denial of duc >rocess of 
lav, and thus also a violation of the srovisions of the Fifth 
amendment to tae Sonstitution. Chandler v. Fretag, susza; 
Z3lasser v. United suzza; Powell v. .labama 257 US 45, 
71 (1232); United States v. Borzamo 154 Fed 2d 31 (3rd cir 
1346). | 

A teadins of the record of the cass in the court 

below, and stceifically of tha transcript of tis near rin; of 
Pobruary 3, 1252 before Shicf Judse Mesuire (J. 3- 5), and of 
the beneh conferences had on the samc day befsre Jud3e Tamm at 
the commenconont of the tiial (J. 5-7), makes it clear that 
the apzellant was not afford<d tas orotection to “fain he was 
entitled undezs tno Fifth and Sixth Jmondaents as interpreted 
by the cases cited abovz, and that ac was adversely affceted 
by the refusal of the csurt to zrant aim a short cortinuance 
c£ only two days. For wacn tae varticas wore called befsx> 
Caief Judse Me3uixre, the acpellant ap peared ast only with 3. 
Senneta Searocdaz, Isa., ris court-aspciated sanscl, but alss 


ay 


witha DeLons Aarris, isq., waon antellant desired to have rep=sn 
Sent aim at the trial instead of Me. Sehrocdcr. Mr. carris 
informed theo court that ne was williny; to represent azzcllant, 
but that he vrould not acesnt thc roetaincs and would not cntec= 
@n apzearanes ia the casc ualcss Ac could sbtain a two-day 
contimiancs to onable nim to srep ial. Shicf Judsc 
Me3uize denied the etzlication for a esntinuance and seat tue 


case ts Jad=e Tama, wacrc, after a trial in waich a>pcllaat 


wes topresentoad by i=. Searscder, tue jury found azocllaat 


suilty as charzed. 
Zcference is made to the statement by Mr. Sehrocdor, 
appellant's court-arpointed counsel, at the bench ccafcrenec be- 


fore Judzo Tama at the commencement of the trial (Ji 5-7). Mr. 
Searocder stated that, by <cason of wnat aad cecurred that morna- 
ins at the nearing befsrc Caic£ Judes lic3uire, aad of a>ocllant's 
desire to be rosrtsented mot by itz. Gehrocder, but by Mr. Sa=ris, 
ne, Mr. Searscder, felt that ac could not sive the anvellant 

the most cffcetive assistance of counscl possible. 

It docs not require a ind trained in tne law to 
realize that, where there is aot mutual faith and confidences 
between attoracy and client, there cannot be an adequate and 
complete srctcetisa of the cliont's rignts, and the courts of 
course reessnise the hicthly >crsonal nature of tac attozmney- 
clicat relationshiz. (Lee v. United States, supra). It is: 
rafleetion uven the ability of itz. Schroeder, to say that, 
view of the fact that asscllant did not want it. Senroadar to 
dcfend nin, but, instead, wanted to be resrescated at the trial 


by ix. Iozris, 1G. 


by tx. Zarris, and of tic fact that ir. Searooder himself cx- 
sressed it to be nis belicf trat ne could act undez the ciz- 


eunstenccs rive azpollant tac aost offcetive assistance of 


counsel, tae aprellant was 20t accorded tac szotection to 


yaiea ic was oatitled and that tae judeacat of conviction 


snould be xevorscd. 


In this jurisdiction it is not nocessary ts look 


far for pracedent ap>lyiag 2 azzcllaat's casc, fr in Lec v. 
United Statcs, supza, this Sourt nas carefully nointed sut the 
srotection to which a dcfcadant is matitled wita respect to 
ais rigat to tac assistance of counsel of Ais own chsosins at 
2 criminal trial. Tac Court will reeall saat ia tac Lee case 
two attorneys filed acpcavances for tne defendant. Tac case 


continued severel times for reasons taat do act eppcar in 


and waen it tL y eanc uz before tac calendar 
| 
tomacys of record requested and 


sxantcd roemissis- withirey wacn tac acfowlant aivisei 
the court thet ne aad retaincd anotaer attomey to defend nia. 
Zowever, waon the case was about to be tricd ths yey attorney 
stated that the Jovernmeat's chicf witacss Rad bec: his elicat 
jn another wrocecdint, for which reason he folt that there was 
a conflict cf interest, and Re sougat leave ts withdraw. Tac 
eyart allowed the nov attorney ts withdraw and, findings that 
dcfendant's original attomncys were still in court, ordered 
them ts tepreseat tac defcndaat. -ne of the two attoracys 


e : > | 
was also cermitted to -ritadraxy because ic £09 was invoive? in 


1. 


2 conflict of intexest, but the ctner attommcy was conpel 
to resresent dcfomlant although dcfeadant didn't yant aia 
Ais attcmeyz and souzht a continuance over the weekend 
able nin to coetain other csuascl. 


Tris Court decided that the tcfcadant's rigat to 


be zemitted to select nis swa ccunscl was vislated aad tac 
judsment of convietica as reversed and tac case = manced fox 
ancw trial. This Court there uscd lansuasc waica appears to 
be cqually portincat end appropriate in tac ins 


3Yo must dacide wacther it was crros ts nave essizncd 
as appellaat's esuascl an attomnez waom ne aad jast 
dAisenarse? ratacr than continuc the trial over tac 
yockend to cernit Aim to sclect Ais omc sunscl, * 

{lee Ve. Jnites Statcs 23 J3 icp DO 272, at pare 

274, 235 Fed 24 212, at rage 221). 


"It is a fundancatal orineival that an accused be 
permittcd t> choose ALs own counsel, the sracticc 

of assisament counssl bcinz ceserved for cascs wacre 
the accused cannot or Aocs not select ais om * * « 
The accusai's rigsnt ts ‘tne assistance of eee we 
implics that aco Siall nave an sovortunity t2 solect 
such counsel * * * "7, (omrnasis by tac coi (Idea, 
25 33 ace DS 272, at sane 274), 235 Seca 22 212, at 
page 221), quotias fron Suita v. Jaited Stats, supra. 


*Assuminy the trial court nas diserction in the aattcr 

sft aow tuca o22ertunity is to be effcsrdod tas accused 
for scleectins counsel, -7 think it would. abuse that dis- 
erctioa bat eee: az to conatinuc tac tria sven a wee akend 
for that surcos= unless it clic carly apzeare? taat the 
eceuscd auld act find eng ae 3f Ais ova e2208inz. 3 
(Idea, 2 Pao) Us sre Do 272, at > c 274, 235 z od 24 Bis: 


at  zazc 222). 


Puc aprellant submits tuat the languaze of tae 


Lee case can be arplicd «vit. his casc. Uavinas 


sbteincd esunsol sf nis 2m choosiny, appellant was catitled 
to have the cffeetive assistance sf sucn counsel, and in the 


LBs 


case before this Sourt that meant affording ais counsel 


sufficient time to 2revarc for trial, fcr waien undes the ciz- 


eumstaness a two-day continuance would act have bem unecason- 


able. handler v. Feotaz, supta; Loc v. Uaite? 
Relefori v. Jnited Statcs, supra; tv. United 3tates 2321 
Ped 26 425 (Sth Cir 1230); Ways v. Fescor 152 F 22 S64) (ote 
Cir 1247); Ueited States v. Bergans, supra; Shavize ve United 
States 32 73 205 (ot Claims 1°47); 3riffita v. atenlstetes 
501 (St Claims 1252). : 
Yaother or not iis. Senrocdez, the court~ appointed 
attorney, was cazable of, ox actually did, conduct aszollant's 
Ackonse competently ov as well as ix. -arris might me doac, 
is aot the eritevion by hien it is to be dctsxained whether 
appellaat's rigut wore adequately sxsteeted, The expcMlext 
heé the rignt to be defended by cou sascl of Ais choice, and the 


esurt saoulé ave aceciei to Ais <equest. It aay d2 q8S'an0s 
that the court's failure tc do so was sxcjudicial to aczellant's 
it is wmecessary for the anzcllant to saéw exact 

ly waerein he vas pecjudiec2?, Slasscz v. Jnite 

Rolef-uA v. United States, suzra. “Jot oaly saculd tae court 

have alloyed the aprellant to nave tne assistance of counscl 

of his chsica, but should alsz have allowed such cu counsel a 

reasonable sspertunity to faniliarizs aiansclf witha the case ant 
for trial, (Chandlcr v. Fretab, : : “Yaited 
suzrta; Smith v. United Statcs, supra; eleford v. United 
suzrta; Svexitt v. United States, supra; aye v. Foseor, 


13: 


su7ta; United Statcs v. Borszamo, Supra; Shaviro v. Jnited 


States, surra; 3riffiths v. United Statcs, sunra), aad it was 

sevorsible error for the court to deny tac apptllant the re- 

quired time. Chander v. Fretas, supra; neleford v. Uaitec 

States, supra; Zveritt v. United states, supre, aye v. Foscor, 

susra; Jaite: 3tates v. Bergamo, suvta; Sha>ixo v. Jnited 
upra; 3xiffitns v. Jnitcd States, supra. 

‘aly if the accused's rignt te sclect ais om 
counsel yes bein> insisted uzsa in a mamacr that would abstract 
an ordexly szoecdure in the court and dosrive tac court of tne 
exereisc of its inhorcat mower ts control the sane snould tuc 
court have donied to asncllaat the saort continuance Ac deemed 
neezssary t> cnable wis acyw attorney to prepare for trial, and 
that was not the caso in the court below. Loev. United Statcs, 
suxra. “Is toason ves advanccid to show taat the 3overnment 2 
its case could nave been adversely affected in any way by a 
two-day delay, and it could only sorve tac iatcrssts of justice 

sz the apotllant to have nis defense conducted by an attoracy 
ia wanom ac nad full confidence, Aad aoncllant at that late 
date requested a continuance for the pur se of Locatinz an 
attorncy to represent him, Ais cequest mizat possible nave 
been constzucd as lacking good faith, but in the case beloyv 


avzellent had alroady chosen an attomncy was vas in court ts 
reoresent mim and vas morcly ~cquestinz a two-day continuance 
tne attomacy cf his choice %> srerare for trial. 


nial of acccllant's request was a denial of aprcllant's 


the sxounds upon 


sight to scleet Ais ow couascl, $9 


nis conviction art not 


Asan 


waieh appellant secks a reversal of 


frivolous but zemuinc and bona fide. 


SoONSLIS TON 


For tac forczcinz teasons, it is xeszcetfully sub- 


mitted that the avocllant shoul2 nave been grantcd a two-day 


Ae attorney of Ais choice to appcar 
| 


in the case a: : 


continuence 


narold u. Tinston 
attoracy for .ppellaat by 
appointment of tais Court 
Barr Buildings 

ecraveclete e ra 
Tasainagton 5, 2.0. 
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QUESTION PRESENTED 


In the opinion of the appellee the following question is 
presented: 

Was appellant’s last requested continuance properly denied 
when it was for the purpose of securing the appearance of a 
third attorney to represent him after appellant had been twice 
appointed counsel, and when the third lawyer had been earlier 
made familiar with the case and would not enter his appear- 
ances unless the trial date was continued? 


(X) 


Summary of Argument. 
Argument: 
I. It Was A Proper Exercise Of Judicial Discretion To Refuse To 
Allow Appellant’s Request For A Continuance On The 
Date Of Trial 
Conclusion. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17012 


Wieur M. CLEVELAND, APPELLANT 
v. 


Unrirep States oF AMERICA, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed July 10, 1961, charged appellant with 
bribery (22 D.C.C. 704)(J.A. 1). A jury convicted him on 
February 7, 1962 (Tr. 93), and by Judgment and Commit- 
ment filed March 16, 1962, appellant was sentenced to im- 
prisonment for one to three years (J.A. 28). Appellant’s 
Notice of Appeal was filed March 26, 1962 (J.A. 29), and this 
appeal followed. 

Richard L. Jenks, a member of the Metropolitan Police 
Department, testified that on June 4, 1961, while on duty, he 
saw Wilbur Cleveland, the appellant, driving a car with a 
defective windshield which had “several broken parts where 
the glass had cracked right through the glass,” and which had 
no stoplight. The car “had Maryland tags on with a D.C. 
Inspection Ticket.” The car pulled up to the traffic light at 
the intersection of Kennedy and Kansas Streets, Northwest. 
(J.A. 8-9.) The officer approached the car from the driver’s 
side, and asked Cleveland to show his “permit and registra- 
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tion”, whereupon Cleveland showed Maryland chauffeur’s 
Ticense and a Maryland registration. The officer told him that 
he had a broken windshield and asked him whether he had a 
D.C. license. Cleveland said he left it at home. The officer, 
observing Cleveland’s nervousness, asked him if he would mind 
if they went to the call box at the corner and checked his 
traffic record and Cleveland agreed. They rode in Cleveland’s 
car to the call box. Cleveland told the officer he had recently 
received a ticket for incommoding the sidewalk which he had 
not payed. The officer told him that he would not charge him 
with that violation. (J.A. 9-10.) 

At that time Cleveland took a $20 bill out of his pocket, 
handed it to the officer and told him he wanted him to forget 
about charging him. The officer told him to put the money 
back in his pocket. “He hesitated a little bit and then he 
handed it back again and this time, he had it folded in his 
hand and he said, ‘Officer, shake my hand. Nobody will know 
about it’” The officer told him he did not want the money. 
The car approached the call box, and the officer gotout. Cleve- 
land got out too, again urging the officer to forget about 
charging him. After telephoning his precinct, the officer 
arrested Cleveland for a revoked license. (J.A. 9-11.) 

At the precinct, while being booked, Cleveland was searched. 
He took $3 out of his wallet, and the Station Clerk went 
through the wallet and told Cleveland he had $3. “The defend- 
ant didn’t say anything at that time.” The officer “turned 
to the defendant and asked him where was the $20 bill he had. 
He said ‘It is in between the compartment of the wallet.’ ” 
The officer “asked him to get it and he took the $20 bill out 
of between some pictures in the wallet, and that money was 
recorded with the rest of the money and other items.” Cleve- 
Jand was charged with operating on a revoked license, and 
immediately thereafter charged with bribing a police officer. 
(J.A. 11-12, 15.) 

The officer identified a $20 bill, Government’s exhibit No. 1, 
as the one Cleveland had at the precinct when he was booked. 
Another police officer, Michael Myronick, testified that Cleve- 
land had three $1 bills at first when his personal belongings 
were being inventoried. Then when Officer Jenks asked Cleve- 


land where the $20 bill was, Cleveland took the $20 bill, Gov- 
ernment’s exhibit No. 1, out of the wallet from between two 
pictures in a folder. (J.A. 16-17.) 

At trial appellant denied bribing the officer (J.A. 18). He 
denied that the $20 bill was not alongside the other bills in his 
wallet (J.A. 18, 22). He denied that his windshield was 
cracked (Tr. 65). He could not remember whether a D.C. 
inspection sticker was on his windshield (J-A, 20). 


Counsel 


The docket entries show appellant was arraigned July 14, 
1961, on the bribery charge. On July 21, 1961 the case was 
referred for appointment of counsel. At that hearing, when 
appellant said he had no money to hire a lawyer, the judge 
said he would appoint him one (Proceedings of July 21, 1961, 
2-3). An order appointing counsel was filed July 21, 1961 
(J.A. 2). Appellant filed his affidavit of indigency on July 
25, 1961. Trial was set for August 16, 1961. On August 15, 
1961, appellant, made a pro se? motion for mental observation. 
Trial was continued to August 29, 1961, and then to September 
26, while the motion was pending. On September 8, 1961, the 
motion for mental observation was granted, and an Order com- 
mitted appellant to Saint Elizabeth’s Hospital for a 90 day 
period. Trial was continued to December 13, 1962. While at 
Saint Elizabeths Hospital, on November 9, 1961, appellant 
filed a motion to dismiss the indictment, and on December 1, 
1961, a motion for a bill of particulars. On December 6, 1961, 
appellant was certified as competent to stand trial. The letter 
said appellant was without mental illness or deficiency. On 
December 8, 1961, appellant obtained release on $1,000 bond. 
On January 10, 1962, appellant’s motions to dismiss the indict- 
ment and for a bill of particulars were denied. Appellant’s 
appointed counsel informed the court at that time that appel- 
lant had approached the Georgetown University Law Center 
to obtain free counsel, so the court told counsel he could with- 
draw when the praecipe of appearance was entered by someone 
from the Georgetown program (Proceedings of January 10, 
1962, 5-6). Trial was continued to February 6, 1962. On 


2 Court-appointed counsel later aided in the presentation of this motion. 
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money; present, reward, or thing of value to any minis- 
terial, administrative, executive, or judicial officer of the 
District of Columbia or any employee or other person 
acting in any capacity for the District of Columbia, or 
any agency thereof, either before or after he is qualified, 
with intent to influence his action on any matter which 
is then pending, or may by law come or be brought 
before him in his official capacity, or to cause him to 
execute any of the powers in him vested, or to perform 
any duties of him required, with partiality or favor, or 
otherwise than is required by law, or in consideration 
that such officer being authorized in the line of his duty 
to contract for any advertising or for the furnishing of 
any labor or material, shall directly or indirectly arrange 
to receive or shall receive, or shall withhold from the 
parties so contracted with, any portion of the contract 
price, whether that price be fixed by law or by agree- 
ment, or in consideration that such officer has nominated 
or appointed any person to any office or exercised any 
power in him vested, or performed any duty of him 
required, with partiality or favor, or otherwise contrary 
to law; and whosoever, being such an officer, shall 
receive any such money, bribe, present, or reward, prom- 
ise, contract, obligation, or security, with intent or for 
the purpose or consideration aforesaid shall be deemed 
guilty of bribery and upon conviction thereof shall be 
punished by imprisonment for a term not less than six 
months nor more than five years. 

Whosoever corrupts or attempts, directly or indirectly, 
to corrupt any special master, auditor, juror, arbitrator, 
umpire, or referee, by giving, offering, or promising any 
gift or gratuity whatever, with intent to bias the opin- 
ion, or influence the decision of such officer, in relation 
to any matter pending in the court, or before an inquest, 
or for the decision of which such arbitrator, umpire, or 
referee has been chosen or appointed, and every official 
who receives, or offers or agrees to receive, a bribe in 
any of the cases above mentioned shall be guilty of 
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January 11, 1962, appellant’s new Law Center counsel entered 
his appearance, and on January 12, 1962, his originally 
appointed counsel withdrew his appearance (J.A. 2-3). 

On the day of trial, February 6, 1962, Delong Harris stepped 
forward when appellant’s case was called in assignment court 
at 9:30 a.m., and he informed the court that he had not entered 
his appearance in the case, and said he would represent appel- 
lant if he were granted a continuance. The court said “You 
will either represent him now or counsel who is now represent- 
ing him will proceed to trial.” Judge McGuire did not feel the 
case should be continued, for the case was then scheduled for 
trial, and appellant had been before the court several times 
before on various motions and for ascertainment of counsel. 
The judge said, “He is playing fast and loose with the Court 
and I am forfeiting his bond because he was not here at 9:30 
this morning.” Then Mr. Harris told the judge he had seen 
appellant several times in his office, and that he was also 
there that morning. He told the judge that he had not 
been paid. The judge ordered that the case proceed to trial. 
(J.A. 3-5.) 

Appellant’s trial counsel told Judge Tamm, the trial judge, 
that appellant had been uncooperative, and felt that he could 
not then give the most effective assistance of counsel possible 
(J.A. 6). In addition to making a closing statement, and 
examining appellant when he testified, trial counsel conducted 
an extensive cross-examination of the key witness against 
appellant (J.A. 12-16, Tr. 18-27, 37-48); and Judge Tamm 
said to trial counsel after the jury had retired for deliberation 
“J think you did an exceptionally good job for a man that was 
so completely uncooperative. I noticed that you kept him 
disciplined at counsel table when he wanted to spring to his 
feet several times. I think you handled yourself exceptionally 
well (J.A. 28).” 

STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 704 provides: 
Whosoever corruptly, directly or indirectly, gives any 
money, or other bribe, present, reward, promise, con- 
tract, obligation, or security for the payment of any 


” 

money; present, reward, or thing of value to any minis- 
terial, administrative, executive, or judicial officer of the 
District of Columbia or any employee or other person 
acting in any capacity for the District of Columbia, or 
any agency thereof, either before or after he is qualified, 
with intent to influence his action on any matter which 
is then pending, or may by law come or be brought 
before him in his official capacity, or to cause him to 
execute any of the powers in him vested, or to perform 
any duties of him required, with partiality or favor, or 
otherwise than is required by law, or in consideration 
that such officer being authorized in the line of his duty 
to contract for any advertising or for the furnishing of 
any labor or material, shall directly or indirectly arrange 
to receive or shall receive, or shall withhold from the 
parties so contracted with, any portion of the contract 
price, whether that price be fixed by law or by agree- 
ment, or in consideration that such officer has nominated 
or appointed any person to any office or exercised any 
power in him vested, or performed any duty of him 
required, with partiality or favor, or otherwise contrary 
to law; and whosoever, being such an officer, shall 
receive any such money, bribe, present, or reward, prom- 
ise, contract, obligation, or security, with intent or for 
the purpose or consideration aforesaid shall be deemed 
guilty of bribery and upon conviction thereof shall be 
punished by imprisonment for a term not less than six 
months nor more than five years. 

Whosoever corrupts or attempts, directly or indirectly, 
to corrupt any special master, auditor, juror, arbitrator, 
umpire, or referee, by giving, offering, or promising any 
gift or gratuity whatever, with intent to bias the opin- 
ion, or influence the decision of such officer, in relation 
to any matter pending in the court, or before an inquest, 
or for the decision of which such arbitrator, umpire, or 
referee has been chosen or appointed, and every official 
who receives, or offers or agrees to receive, a bribe in 
any of the cases above mentioned shall be guilty of 
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bribery and upon conviction thereof shall be punished 
as hereinbefore provided. 


SUMMARY OF ARGUMENT 


The record shows that it was a reasonable and proper exer- 
cise of discretion by the judge when he refused again to con- 
tinue appellant’s case for trial. Appellant, an “indigent”, had 
already enjoyed the benefit of a continuance to change his 
appointed counsel. His trial had been continued numerous 
times since his indictment nearly 7 months previous. He had 
been on bond for two months prior to trial, and he had seen 
the third lawyer several times prior to trial date, so he could 
have made arrangements to be ready for trial on the date 
scheduled. Appellant bears the blame for not having the 
lawyer he wanted. The judge was discharging his duty to 
maintain an orderly procedure and scheduling of cases for 
trial. Appellant was not prejudiced by going to trial with his 
appointed counsel. The charge and the evidence to support it 
was not complex, and appellant was ably represented and had 
a fair trial. 

ARGUMENT 


I. It was a proper exercise of judicial discretion to refuse to 
allow appellant’s request for a continuance on the date of 
trial 
The granting or refusal of a continuance is a matter of dis- 

cretion of the judge who hears the application and is not 

subject to review absent a clear abuse. Gilmore v. United 

States, 106 U.S. App. D.C. 344, 273 F., 2d 79 (1960); Neufield 

v. United States, 73 App. D.C. 174, 118 F. 2d 375 (1941). A 

party seeking a continuance must make a showing that the 

same is reasonably necessary for a just determination of the 
cause. Ibid. Appellant made no showing that a continuance 
was necessary for a just determination of the cause against 
him, and the circumstances of the request for a continuance 
indicate that appellant was using a tactic to delay his trial. 
The record shows that appellant, under indictment for bri- 
bery, had counsel appointed by the Court upon his indicating 
on July 21, 1961. that he was without funds to hire an attor- 
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ney. He executed his affidavit of indigency on July 25, 1961. 
His trial was set for August 16, 1961. On the day before trial 
he moved for a mental observation. The trial was continued 
to August 29, 1961, and then to September 26, 1961, while the 
motion was pending. The motion was granted on September 
9, 1961, and trial was continued to December 13, 1961. While 
in St. Elizabeths Hospital on November 9, 1961, appellant 
moved to dismiss the indictment, and on December 1, 1961, he 
moved for a bill of particulars. On December 8, 1961, appel- 
lant was released from St. Elizabeths Hospital, certified compe- 
tent to stand trial. He then obtained release on $1,000 bond. 
His trial was continued to January 10, 1962, with the motions 
pending. On January 5, 1962, when the motions were to be 
heard, appellant did not appear, so the motions were heard 
on the date to which the trial had been continued, January 
10, 1962. They were denied. (Proceedings of January 10, 
1962, 1-3.) In the meantime, appellant had sought to obtain 
new counsel through the Georgetown University Legal Intern 
Program. On January 11, 1962, appellant got new counsel, 
and on January 12, 1962, the initially appointed counsel with- 
drew. Appellant’s case was continued for trial to February 
6, 1962. In the meantime, appellant, without informing the 
court, sought to obtain new counsel. He went several times 
to the office of a third lawyer, who, on the day of trial, Febru- 
ary 6, 1962, informed the court that if the judge would con- 
tinue the case for two more days he would then enter his 
appearance and be ready for trial. He advised that at the 
moment he was not retained counsel. The court refused to 
continue the case considering this latest request as a dilatory 
tactic. 

With that history of the procedure of the case, it was a 
reasonable and proper exercise of discretion by the judge when 
he refused again to continue the case for trial. Appellant, an 
“indigent”, had already enjoyed the benefit of a continuance 
to change his appointed counsel. His trial had been continued 
numerous times before. He had been on bond for two months 
prior to trial. There was no reason for appellant not to have 
made earlier arrangements than on the day of trial with the 
third lawyer. He was aware when he was to be tried and 
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should have been prepared to go to trial, either with the 
counsel who had been appointed, or with any lawyer he might 
have retained in the interim. 

In determining whether a judge has abused his discretion in 
refusing a continuance, this Court should consider, among 
other things, the nature of the charge and the nature of the 
evidence presented to sustain the charge. Gilmore v. United 
States, supra; see Spevak v. United States, 158 F. 2d 594, cert. 
denied 330 U.S. 821 (4th Cir., 1947). The issue and the evi- 
dence in appellant’s case were not complex. There were two 
witnesses for the government, and there was only one exhibit, 
the $20 bill with which appellant committed the crime of brib- 
ery. As the case turned on whether the jury believed the testi- 
mony that appellant, in order to avoid an arrest for a traffic 
violation, offered $20 to a police officer for the purpose of per- 
suading the officer not to charge him, the extensive cross-exami- 
nation of the officer by appellant’s trial counsel more than 
adequately tested the credibility of the testimony. Addition- 
ally, appellant took the stand and testified to his version of 
the facts, which the jury rejected. It made no difference, there- 
fore, that appellant’s own lack of co-operation led his counsel 
to believe prior to trial that he would not be able to defend 
appellant in the best way possible. If the defense had limited 
flexibility, appellant has himself to blame for that. The record 
shows that counsel was not inadequate, and, significantly, 
appellant does not suggest he was. Most important, the record 
shows that there was a just determination of the cause against 
appellant. See Gilmore v. United States, supra; Glenn v. 
United States, 303 F. 2d 536 (5th Cir. 1962) ; United States 
v. Rosenberg, 157 F. Supp. 654 affirmed, 257 F. 2d 760, affirmed, 
360 U.S. 367 (D.C. Pa. 1958); M ajeske v. United States, 266 
F. 2d 947, cert. denied, 361 US. 843 (9th Cir. 1959). 

The cases make it clear that the accused’s right to a reason- 
able opportunity to choose his lawyer “cannot be insisted on 
in a manner that will obstruct an orderly procedure in courts of 
justice, and deprive such courts of the exercise of their inherent 
powers to control the game.” Smith v. United States, 53, App. 
D.C. 53, 55, 288 Fed. 259, 261 (1923) ; See Kobey v. United 
States, 208 F. 2d 583 (9th Cir. 1953). If the defendant is to 
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blame for not having counsel of his choice a'continuance need 
not be granted. See Glenn v. United States, supra; United 
States v. Rosenberg, supra; Releford v. United States, 288 F. 
2d 298 (9th Cir. 1961); MacKenna v. Ellis, 263 F. 2d 35 (5th 
Cir. 1959) ; Gilmore v. United States, supra. : 

For appellant to argue that his situation is similar to that 
in the Lee case? is to ignore that his request for a continuance 
was being made after a long delay before trial from time of 
indictment, after many continuances, after the most recent 
continuance was permitted for appellant to have his appointed 
counsel replaced by another appointed counsel, and after appel- 
lant, free on bond, was aware of his trial date and had visited 
the office of the third lawyer several days before the trial date; 
it is to ignore that appellant was to blame for not having a 
lawyer other than his trial counsel. Certainly appellant 
could have made prior arrangements with his lawyer, so the 
court was justified in choosing not to allow appellant a 
continuance. 


* Appellant’s reliance on Lee v. United States, 98 U.S. App. D.C. 272, 
235 F. 2d 219 (1956), is misplaced. In Lee the defendant’s two retained 
counsel withdrew on the day of his trial because he had retained another 
counsel. In the trial court the newly retained counsel discovered he had 
a conflict of interest and had to withdraw, and the trial court instructed 
one of the counsel who had withdrawn earlier to represent the defendant, 
although the defendant and counsel protested. There was no fault on the 
part of the defendant that his retained counsel discovered he had a conflict 
of interest, and under all the circumstances, a request for a two-day con- 
tinuance was reasonable. 

In the instant case appellant’s situation was considerably different than 
the one in Lee. It was similar to the situation in Zrby v. United States, 
No. 16982, decided January 4, 1963, where the defendant on the day of 
trial sought a continuance after her retained counsel informed the court 
that his client had indicated that she wanted another attorney. The other 
attorney was not present in the courtroom, but had indicated to retained 
counsel he was interested in the case, but was reluctant to enter his 
appearance before final arrangements had been made. [The facts of this 
aspect of the Irby case are set out on Pages 2 and 3 of the government’s 
brief, and in the Irby joint appendix pages 8-12.] This Court did not 
disapprove of the denial of the continuance, and affirmed without discuss- 
ing the point, “the central issue on appeal” concerning the search warrant. 
(Irby v. United States, supra, 8.0.1). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Davi C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Agraor J. McLavcHLin, 
Max FReEscoun, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


[Filed in Open Court 

July 10, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 27, 1961, Sworn in on May 2, 1961. 


THE UNITED STATES OF AMERICA) Criminal No. 559-61 | 
v. ) Grand Jury No. 626-61 
WILBUR M. CLEVELAND Violation: 22 D.C.C. 704 
(Bribery) 

The Grand Jury charges: | 

On or about June 4, 1961, within the District of Columbia, Wilbur 
M. Cleveland corruptly did give, directly and indirectly, money in the 
sum of $20.00 to Richard L. Jenks, who was then and there employed 
by the District of Columbia and an agency thereof, as a member of the 
Metropolitan Police Department, to cause him to execute the powers 
vested in him and to perform the duties of him required, with partiality 
and favor, and in a manner other than required by law, that is, to cause 
him to refrain from charging the said Wilbur M. Cleveland with a vio- 
lation of the laws of the District of Columbia. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[ Filed July 14, 1961] 
PLEA OF DEFENDANT 


On this 14th day of July, 1961, the defendant Wilbur M. Cleveland, 
appearing in proper person and without counsel, being arraigned in open 


Court upon the indictment, the substance of the charge being stated to 


him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


/s/ LEONARD P. WALSH 
Presiding Judge 
Criminal Court # Two 


* * * 


[ Filed July 21, 1962] 


ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 21 st day of July A. D., 1961 
ORDERED, That Manuel J. Davis be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. : 


/s/ R. B. KEECH 
Judge 


[ Filed January 11, 1962] 


PRAECIPE 
The Clerk of said Court will enter the appearance of H. Kenneth 
Schroeder, Jr. of 424 Fifth Street, N.W., Washington, D.C., as the 
attorney for the Defendant Wilbur CLEVELAND. 
/s/ H. Kenneth Schroeder; Jr. 


Attorney for Defendant 


[ Filed January 12, 1962] 


PRAECIPE 
The Clerk of said Court will please withdraw my Appearance as 
attorney for the defendant. 
/s/ Manuel J. Davis 
* * * 


Attorney for Defendant : 


Approved: 


/s/ McGUIRE 
Chief Judge 


[ Filed June 13, 1962] © 


TRANSCRIPT OF HEARING 


Washington, D.'C. 
February 6, 1962. 


The above-entitled matter came on for hearing before the HONOR - 
ABLE MATTHEW F. McGUIRE, Chief Judge, at 9:30 o'clock a.m. 
APPEARANCES: 
On behalf of the Government: 


ARTHUR J. McLAUGHLIN, 
Assistant United States Attorney. 


On behalf of the Defendant: 
H. K. SCHROEDER, Jr., Esq. 
DELONG HARRIS, Esq. 
THE DEPUTY CLERK: Wilbur M. Cleveland, Criminal No. 559-61. 
MR. HARRIS: Your Honor, I have not entered my appearance in 
this case and I would like to recite the circumstances of what happened. 
THE COURT: I want to know if you are representing him now. 
MR. HARRIS: I can only represent him if Your Honor will grant 
a continuance. : 
THE COURT: You will either represent him now or counsel who 
is now representing him will proceed to trial. 
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MR. HARRIS: No, I don't represent him now but I propose to enter 
an appearance if Your Honor will continue it. 

THE COURT: Why should I continue it? The matter is scheduled 
for trial today. This man has been here several times before on various 
motions and for ascertainment of counsel. He is playing fast and loose 
with the Court and I am forfeiting his bond because he was not here at 
9:30 this morning. 

MR. HARRIS: This man has been in my office several times and 
he was in my office this morning. 

THE COURT: He was supposed to be here this morning. 

MR. HARRIS: But each time before he didn't have the money. 

THE COURT: I am not concerned with that. That is between you, 
an inchoate counsel -- 

MR. HARRIS: Assigned counsel. If Your Honor will continue this 
matter two days I will enter my appearance and be ready for trial. There 
are just two police officers involved. 

THE COURT: Has he paid you anything? 

MR. HARRIS: I am holding money -- 

THE COURT: My question is: Has he paid you anything? 

MR. HARRIS: I told him I would take the money based on a con-. 
tinuance. 

THE COURT: My question is: Has he paid you anything? 

MR. HARRIS: I am holding money. 

THE COURT: Why? 

MR. HARRIS: I'am holding money based on a continuance. 

THE COURT: He has paid you something. 

MR. HARRIS: No. 

THE COURT: The man has paid you some money. 

MR. HARRIS: I haven't accepted it. 

THE COURT: You have got money in your hand and you got it from 

him. 

MR. HARRIS: I have not accepted the man's case. 

THE COURT: But you took his money. 
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MR. HARRIS: I said I would hold it. 

THE COURT: I think I understand the English language 2 as ap- 
parently you don't. 

MR. HARRIS: I refused to accept the man's money. 

THE COURT: How did it get in your hand? Did it fly there? 

MR. HARRIS: No, it didn't fly there. 

THE COURT: You took it from him. 

MR. HARRIS: No. I said I would hold it for him. 

THE COURT: He had better disappear quickly. Trial today. 

Do not come in with a story like that again. 

Commit him. 

THE DEFENDANT: Your Honor -- 

THE COURT: Commit him. 

(Thereupon the hearing was concluded.) 


[ Filed May 4, 1962] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS , | 


Washington, D. C. 
Tuesday, February 6, 1962 


The above-entitled matter came on for trial before The Honorable 


EDWARD A. TAMM, Judge, United States District Court for sire District 
of Columbia, and a jury at 4:00 p.m. 
APPEARANCES: 
For the Government: 


ARTHUR J. McLAUGHLIN, Esq. 
Assistant United States Attorney 
For the Defendant: 
H. KENNETH SCHROEDER, JR., Esq. 
* * * * * | 
THE DEPUTY CLERK: The case of United States v. Wilbur M. 


Cleveland. 
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MR. McLAUGHLIN: The Government is ready, Your Honor. 

MR. SCHROEDER: The defense is ready, Your Honor. 

(VOIR DIRE EXAMINATION OF JURY PANEL AND OPENING 

STATEMENT OF COUNSEL FOR THE GOVERNMENT NOT 

TRANSCRIBED AND NOT MADE A PART OF THIS RECORD.) 

MR. SCHROEDER: Your Honor, may we approach the Bench? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. SCHROEDER: I have a real problem, Your Honor. 

THE COURT: I can see that you have. 

MR. SCHROEDER: This defendant has refused to cooperate with 
me. He had counsel before I was appointed and he has asked for other 
counsel. He has attempted to get a two-day continuance and we went 
before Judge McGuire and Judge McGuire denied my motion this morn- 
ing for a continuance and to get other counsel. 

We had another uproar when the defendant's bond was revoked. He 


had apparently tried to retain counsel but after all, I remained and 


he still refuses to cooperate with me. He refuses to take the stand or 
to discuss the case with me. The only thing I know of the case is what 
I could gather from the Court file. I can't make an opening statement 
because there is nothing to say. He refuses to take the stand. He also 
disclosed he has no witnesses to testify in his behalf. I am going to 
waive an opening statement. 

I also should state for the record my own opinion: I feel I cannot 
give the defendant the most effective of assistance of counsel possible. 
Since Judge McGuire tells me I have to go through with it, I have to do 
my best. 

THE COURT: That is all you can do. 

MR. McLAUGHLIN: Did you tell His Honor what happened before 
Judge McGuire this morning, him coming in with DeLong Harris? 

MR. SCHROEDER: He came in this morning before Judge McGuire 
with DeLong Harris who was supposedly retained. 

He also told Judge McGuire he didn't want me to represent him 
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because I was from the Georgetown Student Legal Intern Program. Judge 
McGuire said I was his appointed attorney and that I would represent him. 

DeLong Harris said he would represent him if he could get a two- 
day continuance, and they had an altercation of some sort over that. As 
it turned out, DeLong Harris refused to take the case and I remain as 
his attorney. 7 

THE COURT: I don't know what you can do about it. I can't review 
Judge McGuire's ruling. 

You will have to state that you waive the opening statement in open 
court so that the jury will understand it. I think we will have to do the 
best we can with an unfortunate situation. | 

MR. SCHROEDER: I might mention to the Court that it wouldn't 
surprise me if he wouldn't attempt some outburst in the courtroom. I 
am trying to keep him under control. | 

THE COURT: If he does so, it will be at his own risk. 

(IN OPEN COURT:) 

MR. SCHROEDER: May it please the Court, at this time we will 
waive opening statement. 

THE COURT: Very well. 

MR. McLAUGHLIN: Call Officer Jenks, please. 

Whereupon, 

RICHARD L. JENKS 
called as a witness on behalf of the Government, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 


* * * * x | 


Q. You are a member of the Metropolitan Police Department? 


A. Yes, sir. 
* * * * * 


Q. Were you a member of the Metropolitan Police Department on 
June 4 of last year, 1961? A. Yes, sir, I was. 


* * * * * | 
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Q. Now, while performing your duties as a member of the Metro- 
politan Police Department on June 4, did you have an occasion to be in 
the vicinity of Kansas and Kennedy Streets, Northwest, in the District 
of Columbia? A. Yes, sir. 

* * * * * 

Q. And were you there acting in the capacity of a Metropolitan 
Police Department officer? A. Yes, sir. 

Q. While in that immediate vicinity, did there come a time when 
you saw a man later identified to you as Wilbur Cleveland? A. That is 
right. 

Q. Do you see him in Court here today? A. Yes, sir, I do. 

Q. Will you point him out, please? A. The gentleman sitting over 
there (indicating) . 

* x * * * 

MR. McLAUGHLIN: May the record show he has identified the 
defendant, Wilbur Cleveland, Your Honor? 

THE COURT: The record will so indicate. 

BY MR. McLAUGHLIN: 

Q. Tell us, if you will, under what circumstances you saw Mr. 
Cleveland on June 4, of 1961 while patrolling your beat No. 3? A. I was 
walking east on Kennedy Street, approaching the traffic light at Kansas 
Street, Northwest. 

I observed a 1951 Henry J pull up to the traffic light at that inter- 
section. 

Q. Describe the vehicle, if you will? A. The vehicle had a de- 
fective windshield, no stoplight and also had Maryland tags on witha 
D. C. Inspection ticket. 

Q. When you say defenctive windshield, can you describe that a 
little more? A. The windshield had several broken parts where the glass 
had cracked right through the glass. 

Q. Allright. When you saw the vehicle, did you approach the 


vehicle? A. Yes. It was waiting for a light to change and I approached 
it. 
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Q. Was there anyone in the vehicle at the time you approached it? 


A. Yes, sir. There was one person. 

Q. Did you later learn that person's name? A. That is right. 

Q. Who was that person? A. That was Wilbur Cleveland. 

Q. Allright. Did you have any conversation with the defendant as 
you approached the car he was in? A. I approached the car from the 
driver's side of the vehicle while the light was still red andI asked him -- 

Q. Keep your voice up. You have a tendency to drop a A. I then 
asked the defendant for his permit and registration. 

Q. What did he show you, if anything? A. He showed me a Mary- 
land chauffeur's license and a Maryland registration. 

Q. Did you have any further conversations with him at the time 
with reference to the auto he was driving? A. I told him that he hada 

broken windshield and I also at that time asked him if he = a 
D. C. license, which he stated he left at home. 

Q. What other conversation did you have with him at that time? 

A. I noticed the defendant was very nervous and I asked him if he would 
mind if we went to the call box at the next corner and checked? his record, 
and he said okay. 

Q. The traffic record? A. The traffic record. 

Q. Did you say anything at that time about the windshield? A. I 
told him it was a violation. I told him we would go and check his record 
and that if his record was all right, if his license was not suspended or 
revoked that I would warn him about the windshield. | 

Q. You would warn him. All right. 

Where did you go after you first met the defendant? A. I walked 
around -- I went over to the passengers' side of the vehicle and got in the 
passengers' side and he got in on the driver's side and we nes to drive 
away slowly. 

Q. You drove away in the defendant's car? A. That is oe 

Q. After getting into the defendant's car, did you have further con- 
versation with him as to where you were going or what you were going to 
do? A. He then stated to me that he received a ticket for incommoding 
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the sidewalk. I believe it was two weeks or three weeks ago -- I don't 
remember exactly how far back. 

And he told me that he didn't pay the ticket. 

I told him I would give him a chance to pay it; but I wouldn't charge 
him with that violation.’ At that particular time, they did not issue tickets 
for incommoding the sidewalk. 

Q. Did you have any further conversation with the defendant on the 
way to the call box? A. He then took some money out of his pocket. 

Q. How much money did he take out? A. A $20 bill. 

Q. What did he do with that, if anything? A. He handed me a $20 
bill and said -- I don't know his exact words verbatim. He wanted me to 
forget the whole idea. 

Q. Forget about charging him? A. That is right. 

Q. Did you take the money? A. No, I didn't. I told him to put 
the money back in his pocket. 

Q. Did he put it back in his pocket? A. He hesitated a little bit 
and then he handed it back again and this time, he had it folded in his 
hand and he said, "Officer, shake my hand. Nobody will know about it." 
I told him I did not want the money. 

Q. Then what happened? A. As we approached the call box and 


pulled up and parked the car, I started to get out of his car and he got out 


too. He wanted me to forget about charging him. 

Q. What did he say in reference to that? A. He wanted to give . 
me the $20 bill and for me to forget about charging him. 

Q. Now, were you at the patrol box at that time? A. Yes, sir, 
we walked up to the patrol box at that time and I picked up the receiver 
and I called to check his traffic record. 

Q. Did you check with Traffic? A. Yes, sir, I did. 

Q. Did you check whether or not he had a permit and whether or not 
it was revoked? A. His permit in the District of Columbia was revoked. 

Q. That is his driver's permit? A. Yes, sir. 

Q. After you learned that information, what did you do to or with 
the defendant? A. I then called my station and told them I needed 
transportation. 
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As the car drove up, I told the defendant he was under arrest for a 


revoked license. 
Q. All right. 
Did you take him to the precinct? A. Yes, I did. 
Q. How did you take the defendant to the precinct? A. In the patrol 


Q. Did anything happen while in the patrol car on your Hee to the 
station? A. No, he remained very quiet all the way to the Srgcinct; 

Q. All right. 

At the precinct, was the defendant booked in your presence? 

A. We first went in to the report-writing room in the precinct. I told him 
to sit down. I wanted to tell my officials about the incident so I walked 
into the captiain's office, Sergeant Regent, who was acting ia at that 
time and I told him -- 

Q. Did you tell him what happened? A. Yes, sir, I did. 

Q. Allright. Did you come back to the defendant? A. We both of 
us came back to the defendant. 

Q. Was any monies taken from the defendant? A. Not at this time. 

Q. Did you see the defendant display any monies in the precinct? 
A. Not until later on. 

Q. When later on? A. When he was being booked. 

Q. When you say "being booked," will you tell us what the process 
of booking a man at the precinct is? A. We take the man to the rail and 
we tell him to take all the property out of his pockets, watches, et cetera, 

for safe-keeping and we record it in the record of the Gerencere on 
the property book. | 

Q. Did the defendant put any money on the desk? A. He took out 
$3 out of his wallet and the station clerk roughly went through his wallet 
and he told him he had $3. | 

Q. Was there any further conversation at that time? A, The defen- 
dant didn't say anything at that time. I then turned to the defendant and 
asked him where was the $20 bill he had. He said, "It is in between the 
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compartment of the wallet." 
I asked him to get it and he took the $20 bill out of between some 
pictures in the wallet and that money was recorded with the rest of the 


money and other items. 

Q. Now, all that you have testified happened in the District of 
Columbia; is that correct? A. Yes, sir, it did. 

Q. Was the defendant charged? Were charges preferred against 
the defendant for driving without a permit? A. He was charged for 
operating on a revoked license. 

MR. McLAUGHLIN: I believe that is all, Your Honor. 

* * * * * 
CROSS EXAMINATION 

BY MR. SCHROEDER: 

* * * * * 

Q. You told the defendant that if his D. C. license was not revoked, 
you wouldn't charge him with the cracked windshield; is that correct? 
A. I would warn him about the violation. 

At the time he was very nervous. 

Q. Is that proper police conduct? A. Most of the officers do check 
everybody out. 

Q. Doesn't the police manual say that when you see a violation in 
your presence, you are supposed to charge the individual with that vio- 
lation? A. Well, you can warn him or -- 

Q. My question is, doesn't the police manual of which you were 

issued a copy when you went through Police Training School and 
which you were supposed to study, doesn't the Manual state that when a 
police officer of the Metropolitan Police Department for the District of 
Columbia sees a violation committed in his presence, he is supposed to 
charge that individual so committing? A. Ona misdemeanor, he doesn't 
have to charge him; he can exempt that. 

Q. What does the police manual state by which you operate under? 
A. Iam not familiar with the paragraph you are talking about. 
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Q. Were you given a police manual when you were brought on the 
Force? A. Yes, sir. 
Q. Were you not instructed to study the manual and know it well? 


A. Yes, sir. | 

Q. What connection did the D. C. License or Permit have with the 
cracked windshield? A. The windshield itself is a violation. 

Q. But you told the defendant that if his D. C. license was not re- 
voked, you would not charge him with the violation of a cracked windshield; 

isn't that correct? A. I was going to give him a chance to correct 
it and not charge him. That way he would not get points or ae to pay a 
fine. Sometimes we warn them and that is sufficient. 

THE COURT: Just answer the questions. 

* * * 
[BY MR. SCHROEDER:] 

Q. You told the defendant, as alleged, before he supposedly attempt- 
ed to give you a $20 bill that if his D. C. license had not been revoked, you 
would not charge him with a cracked windshield. Is that correct? A. I 
told him that if his license was not revoked, I wouldn't charge him with 

a cracked windshield. ) 

Q. You would not charge him with a cracked windshield? A. That 
is right. 
Q. You, at no time before that, knew his D. C. license. was not 
revoked? A. No, sir, not until we got to the call box and atter I checked 
and I talked to him about it. 

Q. You stated that before you got to the call box while you were in 
the car that he attempted to give you a $20 bill; is that correct? A. Several 
times. 


| 
* * * * * | 


Q. Did you make mention of the alleged bribery eaten to your 
fellow officers? A. No, I did not. 

Q. Then you got to the police station or precinct and booked the 
defendant for operating with a cracked windshield? A. No. I booked him 
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for operating on a revoked license. 
* * * * * 


Washington, D. 
Wednesday, Lakes 1962 


* * * * * 

Q. On arriving at the station, did you take the defendant immedi- E 
ately to the clerk on duty? A. I took him into the station, around to the 
report-writing room and told him to have a seat. 

Q. What is the report-writing room? A. That is where we make 
reports and where we take defendants. and write out tickets and so forth. 

Q. Did you make a report? A. Yes, I did. 

Q. CanI see that report? A. Yes, sir. 

(Document handed to counsel.) 

THE COURT: Keep your voice up. 

THE WITNESS: This is the original report here where he made a 
statement on operating with a revoked permit and this report here is on 
the bribery charge. 

MR. SCHROEDER: Would Your Honor indulge me again for just a 
moment? 

THE COURT: Certainly. 

(Short pause in proceedings.) 
BY MR. SCHROEDER: 

Q. Now, it was in this report room that you made out both these 
reports, officer? A. Yes, sir. 

Q. I assume you made them out together, is that correct? A. I 
believe so. 

Q. Would you tell me why one is dated June 5th and one is dated 
June 4th, namely, the alleged bribery incident was dated June 5th, the 

day after the incident was supposed to have occurred? A. The 


June 4th report was typed up in the report writing room. It is a possi- 
bility that I typed up this other statement the next day when I had addi- 
tional information. Idon'tremember too far back, I am not too sure of the 
date of that report. 


15 


Q. You don't remember? A. Well, now that you mention it, it is 
a possibility that I made one the next day. 

THE COURT: Answer the question. Do you orremberd: 

THE WITNESS: I don't remember exactly whether I made both re- 
ports the same day or not. | 

BY MR. SCHROEDER: 

Q. Isn't it proper police procedure once again, Officer, that when 
charging a man with a violation, to make out the report at the time he is 
charged -- A. Yes, sir, it was -- 

Q. -- and not the day after? A. It was made up. This i-- 

Q. Officer, just answer my question. | 

Isn't it true that according to proper police procedure, when you 
are going to charge a man with a violation of the law, you make up your 


report stating what the violation was at the time the charge is 


placed against him? A. Yes, sir. 

It was made up then. 

Q. When did you arrest the defendant for the alleged bribe? 
A. On June 4th. 

Q. What is the date on that report stating the incident of the alleged 
bribe? A. On June 4th. 


* * * * * | 
Q. When was the first time you informed the defendant that he was 
being charged with bribery? A. At the station house. 

Q. In the cell block, at the reporting desk or where? A. At the 
desk where he was being booked. 
* * * * * 
Q. Was he also charged with revocation of the D. C. license? 
A. Yes. He was charged with that first. 
Q. And then he was immediately thereafter charged with bribing a 
police officer? A. Yes, he was. 
* * * * * 
@. Where did he take the $20 bill from? A. It was in one of the 
compartments, the picture compartment in the wallet. | 
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Q. He didn't take’ it from the money compartment? A. No, he 
did not. 
Q. Was the $20 bill all folded up? A. It was folded up. 
Q. What did you do with the $20 bill then? A. I then added it with 
his money and I marked it as evidence. 
* * * * 
REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. I will show you Government's Exhibit marked for identification 
No. 1, Officer Jenks, and ask you if you can identify that $20 bill? 
A. (perusing exhibit) Yes, I can. 
Q. And you identify that $20 bill as what? A. I identify it because 
my initials are on the corner of the $20 bill. 
Q. When were those initials put on that $20 bill? A. The day of 
the arrest. 
Q. On June 4th, 1961? A. Yes, sir. 
Q. You identify that $20 bill as coming from where? A. From 
Wilbur M. Cleveland. 
Q. Is that the same $20 bill that was taken from him at the pre- 
cinct on June 4, 1961? A. Yes, sir, it was. 
* * * 
MICHAEL MYRONICK 
called as a witness on behalf of the Government, having first been duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Now, Officer, your full name is what? A. Private Michael 
Myronick. 
Q. How do you spell the last name? A. M-Y-R-O-N-I-C-K. 
Q. You are a member of the Metropolitan Police Department? 
A. Yes. 
Q. And was a member of the Metropolitan Police Department on 
June 4 of 1961? A. Yes. 


17 


* * * * * 


@. In reference to Mr. Wilbur Cleveland, the defendant in this 
case, did you do anything to or with him while he was in the precinct? 


A. Yes, sir. 

First, I booked him for revocation. 

Q. When you say you booked him, just tell us the procedure you 
go through in doing that. A. Well, I booked him for revocation. After 
that, Officer Jenks took him in the report-writing room. I took his name, 


age, and where he lives and his work. 
* * 


What possessions can you recall that the defendant had? A. He 
had a wallet, keys and some personal belongings. 
Q. Do you recall whether or not he had any money? A. Yes, sir. 
He had $3; three $1 bills. 
Q. Now, with reference to the three $1 bills, were seal 5 in the 
wallet or were they loose? A. They were loose. 
* * * * * 
Q. Did the defendant display anything from the wallet? A. Yes. 
Q. What did he display in your presence? A. Officer Jenks ask- 
ed him where the $20 bill was. He gave him the wallet back and between 
a folder -- between two pictures in a folder, he took the $20 bill out. It 
was folded up in about four folds. 
Q. Was that $20 bill recovered by you? A. Yes, sir. 
* * * * * 
Q. Iam showing you Government's Exhibit marked No. 1, officer, 
and ask you if that is the $20 bill that was taken from the defendant Wilbur 
Cleveland on June 4 of 1961? A. Yes, sir. 


* * * 
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WILBUR M. CLEVELAND 
called as a witness on behalf of the defendant, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHROEDER: 
* * * * * 
Q. Did he ask you any more about your license? A. Yes, Sir. 
Q. What did he ask you? A. He asked me was my driver's license 
revoked? 
Q. And what did you say? A. I told him, "I guess so. Yes, sir." 
-- just like that. 
Q. Did he then tell you you were violating the law? A. No, sir. 
He said he just wanted to check on my license and I drove him to the call 
box. 
* * * * * 
Q. Did you ask him at this time to forget about the charges? 
A. IL asked him if he would let me go and I just pay the ticket for incom- 
moding the sidewalk with the money I had because I had a check for $50.99 
also, that I could use to pay the ticket for incommoding the sidewalk. 
* * * * * 
Q. After you arrived at the call box, what happened? A. Well, 
he questioned me again about where I had been and asked me what else I 
had been locked up for. I told him assault and different things. I told 
him the truth as far as I could. 
* * * * * 
Q. On the way to the precinct, did you have any conversation with 
any of the officers? A. No, sir. 


Q. Did any of the officers have any conversation with you? A. No, 


* ak * * 


Q. Where was the $20 bill? A. In my pocketbook. 
Q. Whereabouts in your pocketbook. A. Right along with the $3. 
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Q. Inthe money compartment? A. Yes, sir. 

* * * * * | 

Q. When he first brought you to the desk or the counter, did he 
say he was charging you with any certain offense? A. No, sir.: 

Q. When were you informed of what you were charged with? 

A. When the bondsman came to get me out. ! 

Q. The bondsman told you what you were charged with? A. Yes, 
sir, The bondsman say he had to put up $1300. I said, ''What for, driv- 
ing with revocation?" He said, 'You tried to bribe the officer. " 

The bondsman talked to the Captain or somebody there and I don't 
know what happened. 

Q. Did Officer Jenks go back to see you at that time? A. No, sir; 
I didn't see him anymore because I went to court the next morning and the 

DA told me -- | 

Q. All right. 

MR. SCHROEDER: No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Are you the same Wilbur Milton Cleveland who in 1947 was 

charged with assault with a dangerous weapon? A. Yes, sir. 


Q. Are you the same Wilbur Cleveland who, in 1951, was charged 
with threat? A. Yes, sir. 

Q. Are you the same Wilbur Cleveland who, in 1952 was charged 
with assault? 

THE COURT: I believe your questions relate to charges git ! 
McLaughlin. 


I don't think those are proper questions. 
* * * 
BY MR. McLAUGHLIN: 
Q. Are you the same Wilbur Cleveland who was Convicted in 1947 
of assault with a dangerous weapon? A. Yes, sir. 
I was 16. 
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Q. Are you the same Wilbur Cleveland who was convicted in 1951 
for threat? A. Yes, sir. 

Q. Are you the same Wilbur Cleveland who in 1952 was convicted 
of assault? A. Yes, sir. 

Q. Are you the same Wilbur Cleveland who in 1949 was convicted 
in Maryland for the charge of larceny? A. Yes, sir. 

Q. Are you the same Wilbur Milton Cleveland who was convicted in 
Virginia in 1951 with the charge of flimflam? A. Yes, Sir. 

* * ok * * 

Q. What kind of a driver's permit did you have? A. Maryland. 

Q. And what were the tags on the car? A. Maryland. 

Q. In what state was the inspection ticket on your car? A. Ifit 
was -- I don't remember if there was an inspection ticket on the car. 

Q. Well, now, you have the inspection ticket right on the wind- 
shield, don't you? A. That is where it is placed. 

Q. Are you telling us now that you didn't know whether there was 
an inspection ticket on that windshield? A. There is no inspection in 
Maryland. 

Q. Are you saying that on June 4th, there was nota D. C. in- 
spection ticket on your windshield? A. I am saying I don't remember. 
* * * * * 

Q. I say, when that police officer came up to you and started 
talking to you -- A. Yes. 

Q. -- you knew you were in the District of Columbia, didn't 
you? A. Yes. 

Q. And you knew at that time that your D. C. operator's permit 
had been revoked back in 1959, didn't you? A. Yes, sir. 

Q. So you did know that you were in trouble, didn't you? A. Yes, 


Q. Now, didn't this police officer tell you at that time that he was 


going to bring you to the patrol box to check on your D. C. driver's or 


operator's permit? A. Yes, sir. 
Q. Allright. So that when he told you that, you then knew that 
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you didn't have an operator's permit, didn't you? A. I hada —— 
permit. 

Q. You knew you didn't have a D. C. operator's permit, ‘didn’ t you? 
A. I never had one. 

Q. Allright. We will start all over again: 

You knew when that police officer came up to the car that your 
District of Columbia operator's permit had been revoked in 1959, didn't 
you? A. Yes, sir. | 

Q. And then the police officer told you to drive to the patrol box; 
is that right? A. Yes. | 

Q. Is that right? A. Yes, sir. 

Q. Now, from the time that the police officer got in your auto- 
mobile at Kansas and Kennedy Streets until you drove to this patrol box, 
you knew all that time that your D. C. operator's permit had been revoked 
in 1959, didn't you? A. Yes, I knew. 

Q. And you knew all that time that you were in trouble, didn't you? 


* * * *x * 


. Allright. Did you ask him to let you go? A. Ask him to let 


Yes. A. Yes. 
* * * cg * 
. Well, now, at the precinct when your property was taken from 
you, this $20 bill was separate from the $3, wasn't it? A. No, sir. 


* * * * 


When your property was taken from you at the desk -- you under - 
stand what I am talking about? A. Yes. 

Q. The police at that time recovered the $3, didn't they? 

They didn't recover the $20, didthey? A. No, sir. , 

He said he didn't; I don't know whether he did or not. 

Q. Allright. He said he didn't. 

Let's put it your way. 

In order for them to get the $20, you had to come out and take it 
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out of your wallet, isn't that what you are saying? A. Yes, sir. 

Q. So my next question is: If the police had recovered the $3 and 
not the $20, they were not together in the wallet; isn't that true? A. No, 

sir, that is not true. The $3 and the $20 was right there together. 

Q. But the police didn't find it? 

* * * * * 

THE COURT: Does the Government request any special charge? 

MR. McLAUGHLIN: No, Your Honor. 

THE COURT: Does the defendant request any special charge? 

MR. SCHROEDER: No, Your Honor. 

* * * * 
CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, I assume that for 
some of you perhaps this is the first case in which you have participated 
as jurors in a criminal case. At this point in the trial of each case, the 
Court is required to charge you upon the law that will govern you in 
reaching your verdict, and it is, of course, your responsibility to accept 
the law as it is defined to you by the Court. 

Mr. McLaughlin and Mr. Schroeder have argued briefly to you about 
the viewpoints that they represent in this case. They do so as advocates, 
Mr. McLaughlin representing the Government and Mr. Schroeder repre- 
senting the defendant. They endeavor to place the evidence which favors 
their client's version of the facts before you in the light that is most 


favorable to the client that they represent. In other words, in their clos- 


ing arguments before you, they are advocates and not witnesses. This 
means then, that their recollection of the evidence in the case is not 
binding upon you because it is your recollection of the evidence which 
must govern you in reaching your verdict in the case. 

When you go into the jury room to deliberate in this case -- and I 
assume that the Marshal will be able to find a jury room for you by the 
time you are to retire -- you will take with you a copy of the indictment 
which has been returned by the Grand Jury in this case. 

An indictment is a rather startling document. It is formidable 


23 


looking even when you have seen thousands of them, as I have. ‘Actually, 


the indictment is not evidence of any fact whatsoever. This indictment is 
not proof of any fact against this defendant. The indictment is merely a 
manner or means by which the charges against a defendant are eae 
and presented to the Court and to the defendant. 

The purpose of the indictment is to inform the defendant and his 
counsel of the charges which have been preferred against him; the charge 
in this case which he must answer in open court. 

Remember then that the indictment is entitled to no probative value 
in your deliberations. 

This indictment is drawn in but one count. It charges a vidistion 
of the section of the Criminal Code of the District of Columbia which 
defines the crime of bribery. Specifically, this indictment charges the 
defendant as follows: | 

"The Grand Jury charges: On or about June 4, 1961, within 
the District of Columbia, Wilbur M. Cleveland corruptly did give, 
directly and indirectly, money in the sum of $20 to Richard L. Jenks, 
who was then and there employed by the District of Columbia and 
an agency thereof, as a member of the Metropolitan Police Depart- 
ment, to cause him to execute the powers vested in him and to per- 
form the duties of him required, with partiality and favor, and in 

a manner other than required by law, that is, to cause him to re- 

frain from charging the said Wilbur M. Cleveland with a ‘violation 

of the laws of the District of Columbia." 

The offense charged is the offense of bribery. 

How is bribery defined in the penal code of the District of Columbia? 

It is defined as follows: This is the statute which makes bribery a 
violation of the Criminal law of the District of Columbia. Congress has 
enacted a statute which has been approved by the President and which 
provides, as follows: 7 

"whoever promises, offers, or gives, or causes or procures 
to be promised, offered, or given, any money or other thing of 

| 
value" -- 
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and I am skipping some words that are not relevant to this case -- 


"to any executive, judicial, or other officer, or to any person 
acting in any official function, with intent to influence the decision, 
action, verdict, or evidence of any such person on any question, 
matter, cause, or proceeding or with intent to influence him to 
commit or aid in committing, or to collude in or allow any fraud, 


or make any opportunity for the commission of any fraud," 


shall be guilty of a violation of the bribery statute. 

The specific section, however, which governs this violation is a 
further section of the District of Columbia Code which provides that 
whosoever corruptly, directly or indirectly, gives any money, or other 
bribe, present, reward, promise, contract, obligation, or security for 
the payment of any money, present, reward, or thing of value to any 
ministerial, administrative, executive, or judicial officer of the District 
of Columbia or any employee or other person acting in any capacity for 
the District of Columbia, or any agency thereof with intent to influence 
his action on any matter which is then pending, or may by law become or 
be brought before him in his official capacity, or to cause him to execute 

any of the powers vested in him shall be guilty of the crime of 
bribery. 

The law is, of course, in this case as it is in every criminal case, 
that the defendant is presumed to be innocent. What does this mean? 

This means that the defendant is not required to prove his innocence. 

The entire burden of proof in this case is upon the Government to prove 
beyond a reasonable doubt that the defendant committed all of the elements 
of the offense with which he is charged. 

As I have said to a jury in this same courtroom yesterday afternoon, 
the principle of presumption of innocence is a principle of Anglo-American 
law that is unique in our system of criminal jurisprudence. In most of the 


countries of the world, when a person is accused of a crime, he is brought 


into court and is required to prove his innocence. He is merely informed 
that he has been charged with a crime and the entire burden is placed 
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upon him of proving his innocence. We do not follow that practice in the 
United States. We say that each defendant is presumed to be innocent 
until the Government proves to the satisfaction of the jury beyond a 
reasonable doubt that he committed the offense with which he is charged. 

This means, then, that unless in this case the Government has 
proved to your satisfaction beyond a reasonable doubt that the defendant 
committed all of the elements of the offense with which he is charged that 
you, the jury, must find the defendant not guilty. 

I used the phrase a moment ago "beyond a reasonable doubt." 
This does not mean that the Government must prove the defendant guilty 
beyond all doubt whatsoever. In other words, the responsibility upon 
the Government is to prove the defendant's guilt to a moral certainty but 
not to an absolute or mathematical certainty. | 

As its name readily suggests, a reasonable doubt is a doubt pre- 


dicated upon reason, that is, a doubt for which you can give a reason to 


yourself. 
In the final analysis, proof beyond a reasonable doubt means simply 
this: If, after a fair and impartial comparison and consideration of all 
of the evidence offered by the witnesses called by the Government and 
the evidence offered by the defendant himself, you can truthfully say to 
yourselves that you are not convinced of the defendant's guilt, then you 
have a reasonable doubt and your verdict should be not guilty. 
If, however, after this fair and impartial comparison and considera- 
tion of all of the evidence in the case, you can truthfully Say to 
yourselves that you have an abiding conviction of the defendant's guilt, 
such a conviction as you would be willing to act upon in the more impor- 
tant and weighty matters in the course of your own daily lives, then you 
have no reasonable doubt and your verdict should be guilty. : 
In determining whether the Government has established the charge 
against this defendant, you must consider and weigh the testimony of all 
of the witnesses who have appeared before you. | 
You are the sole judges of the credibility of the witnesses. This 
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means that you must determine which of these three witnesses -- andI 
include the defendant in the term "witnesses." You must determine which 
of the three witnesses you are going to believe and to what extent you are 
going to believe them. 

In determining how much credence you will give to the testimony 
of each witness, you have the right to consider the demeanor of the 
witness on the stand, his manner of testifying, whether the witness im- 
presses you as having an accurate memory and recollection of the facts 
about which he is testifying, whether the witness displays any favor or 

prejudice towards the defendant or towards the Government and 
most important of all, whether the witness impresses you as being a 
truth-telling individual because that is the final decision that you are 
going to have to make in this case, who is telling the truth as among 
these three people. I think when you reach a decision upon who you are 
going to believe in this case that the major problem that confronts you 
will be solved. 


If you believe that any witness wilfully testified falsely as to any 


material fact concerning which that witness could not possibly be mis- 
taken, you are then at liberty, if you deem it desirable to do so, to dis- 
regard the entire testimony of that witness or any part of the testimony 
of that witness. 

In connection with the testimony of the defendant under cross- 
examination by Mr. McLaughlin, he admitted that he was convicted in 
1947 of a crime of assault with a dangerous weapon; thatin 1949 he was 
convicted in Maryland of larceny; that he was convicted in 1951 of a 
charge of threats, also of a charge of flimflam; and that in 1952, he was 
convicted of the crime of assault. 

What does this mean to you in reaching a verdict in this case? 

First of all, I must instruct you as a matter of law that the fact 
that this defendant has admitted these prior convictions is no evidence 
whatsoever that he committed the offense charged in the present indict- 
ment. 


The D. C. Code provides that no person shall be incompetent to 
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testify in either civil or criminal proceedings by reason of his having 
been convicted of a crime, but such fact may be given in ae of 
affect his credit as a witness. 

In other words, ladies and gentlemen of the jury, the fact that it 
has been established by the testimony in this case that this defendant has 


been previously convicted of crimes is merely to be considered by you as 


to the effect such convictions may have upon the credibility of this defen- 


dant as a witness in the present case. 

You are the sole, the exclusive judges of the facts in this | case. You 
must determine what facts have or have not been established by the evi- 
dence. You must then apply to those facts the law as it has been outlined 
to you by the Court. 

I caution you not to permit your judgment or your reason or your 
intelligence to be influenced by prejudice, by bias, by sympathy or by ill 
will. Your verdict is to be reached in accordance with the very solemn 
oath you took that you would well and truly try this case anda true verdict 
render in accordance with the evidence and in accordance with the law as 
it is outlined to you by the Court, : 

Your verdict, of course, must be a unanimous one which 1 means 
that all twelve of you must concur in your verdict. | 
Will counsel approach the Bench? 

(AT THE BENCH:) i 
THE COURT: Do you request any further charge, Mr. McLaughlin? 
MR. McLAGHLIN: No, Your Honor. 
THE COURT: Do you have any objection to the charge as given? 
MR. McLAUGHLIN: No, Your Honor. The Government is satisfied. 
THE COURT: Mr. Schroeder, do you request any further charge? 
MR. SCHROEDER: No, Your Honor. | 
THE COURT: Do you have any objection to the charge as: igiven? 
MR. SCHROEDER: No, Your Honor. The defense is satisfied. 

* * * * * 


THE COURT: Madam Réporter, we will go back on the record now. 
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I do want to say, Mr. Schroeder, I think you did an exceptionally 
good job for a man that was So completely uncooperative. I noticed that 
you kept him disciplined at counsel table when he wanted to spring to his 
feet several times. I think you handled yourself exceptionally well. 

I am a little concerned about whether this man could be forced to 
a trial without a two-day continuance in order to get counsel of his own 
selection. I think if he is convicted, I will have to set a bond within 
reason, but we will just have to wait and see what the jury does. 


* * * * * 


[ Filed March 16, 1962] 


JUDGMENT AND COMMITMENT 

On this 16th day of March, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, H. Kenneth 
Schroeder, Esquire; 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and a verdict of Guilty of the offense of violating Title 
22 of the District of Columbia Code, Section 704 (Bribery) as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of From One (1) Year to Three (3) Years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ EDWARD A. TAMM 
United States District Judge 


[ Filed March 26, 1962] 


NOTICE OF APPEAL 
Name and address of appellant: Wilbur M. Cleveland, | 
1606 Meigs Place, N. E., Washington, D.C. 

Name and address of appellant's attorney: pro se | 
Offense: Bribery (22 D. C. Code 704) 
Concise statement of judgment or order, giving date, and any sentence: 
verdict of guilty. Sentenced to one (1) to three (3) years imprisonment 
on March 16, 1962. | 
Name of institution where now confined, if not on bail: D. C. Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above - 
stated judgment. : 
Dated March 26, 1962. 


/s/ Wilbur Milton Cleveland 
Appellant 


/s/ pro se 


Attorney for Appellant. 


